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Packet Overview  
 
This briefing book provides comprehensive preparation materials for advisors and broker/dealers to 
engage with members of the media as well as Congressional members and their staff regarding the Rule 
on Fiduciary Duty (the Proposal) put forward by the Department of Labor (DOL). Since its announcement 
in April of this year, opposition to the Proposal has emerged from industry, trade associations, and 
consumers through letter-writing campaigns, media interviews, and direct appeals to Congress and the 
administration.  
 
As industry professionals, you offer a personal, on the ground, informed perspective that is more valuable 
than standard industry statistics and policy theories. This guide provides a set of well-vetted talking points 
and figures, and it is meant to supplement your own stories and perspective by organizing your key 
messages and informing you about your target audience.  
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Issue Brief 
 
In 1974, the Employee Retirement Income Security Act of 1974 (ERISA) was passed into law. Four years 
later, the DOL was given interpretative responsibility for the fiduciary requirements under the law. In 
2010, the Dodd-Frank Act was signed into law calling for the Securities and Exchange Commission (SEC) to 
establish a new, uniform, federal fiduciary standard of care for brokers and investment advisers providing 
personalized investment advice. However, later that year the Employee Benefits Security Administration 
(EBSA) issued a Notice of Proposed Rulemaking: “Conflict of Interest Rule-Investment Advice.” Following a 
widespread backlash against the practical failings of the regulation, the DOL withdrew this initial version 
of the Proposal in 2011.  
 
The DOL’s revised Proposal, released in April 2015, attempts to correct earlier mistakes by offering a 
variety of exemptions and adopting a “principles-based approach” to the regulation’s enforcement. The 
Proposal modernizes the ERISA framework, broadening the scope of advice activity between an adviser 
and client that will be considered fiduciary investment advice.  
 
The Proposal requires an ERISA based “best interest” standard of care across a broader range of 
retirement advice including individual retirement accounts (IRA). 
 
The result is that the retail advisory business, as it relates to investing tax qualified assets, becomes 
subject to DOL fiduciary standards. So, it requires the elimination of conflicts of interest, including 
conflicts that arise from variable compensation structures that are customary within the financial services 
industry. 
 
Although the Proposal provides a mechanism for permitting commission-based compensation, 
compliance with the regulation is complex, burdensome, expensive to implement, and subjective in its 
application. 
 
While the Proposal doesn’t absolutely prohibit any given product, the complex regulatory framework and 
the DOL’s bias toward low-cost and simplified products as the leading way to serve in a client’s best 
interest may steer distribution partners in a manner that disfavors more costly products, such as variable 
annuities. 
 
Public comments on the Proposal were due to the DOL by July 21. In August 2015, the DOL will hold 
hearings to allow key stakeholders to present their views on the Proposal. While the administration has 
strongly supported the Proposal, and would like to enact this regulation by 2016, it has sought feedback 
on the details of the Proposal. Numerous trade groups will likely participate in the August hearings and 
engage with lawmakers to highlight the anticipated negative effects of the Proposal. The DOL will review 
submitted comments and testimony before sending a draft final Proposal to the Office of Management 
and Budget for a required economic analysis. A final Proposal published in the Federal Register is 
expected by early 2016. 
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Key Talking Points 
 
 I agree with the Department of Labor’s goals and believe in a best interest standard for my clients, 

but this Proposal will hurt those it’s trying to protect: small businesses and middle class savers. 

 If the Proposal is implemented as it currently stands, Americans will only have access to a limited 
menu of products and services to meet their retirement needs.  

o Advisors will be less able to offer and explain more complex investments, such as variable 
annuities.  

o These vehicles have become increasingly important, as defined benefit plans and similar 
sources of secure and lifelong retirement income have become scarcer. 

 I do not believe the DOL has considered the unintended consequence of this Proposal, and all of the 
ways in which it will deprive Americans of peace of mind in their retirement.1 

 I believe that the current DOL Proposal needs to be re-evaluated. To that end, I believe Congress 
should: 

o Continue to draft letters to the DOL expressing their viewpoints,  and hold additional 
hearings to fully examine the consequences  that this Proposal could have on consumers; 

o Explore and support a bipartisan legislative solution that combines a best interest standard 
with a practical exemption from the prohibited transaction rules under the Proposal; and   

o Work with investment advisors, consumers, and regulators to shape retirement savings in a 
way that doesn’t limit consumer choice and ensures a full range of advice is available to 
meet a retiree’s financial goals.   

  

                                                 
1 For more detailed narratives, please refer to the appendix. 
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Dos and Don’ts of Speaking to Reporters 
 
Rules of Good Storytelling 
 
Know the audience 
 

• Understand your audience, so you can tailor your information to be relevant to them.  
• Think about their views before they arrive, and how you want to change them by the time they 

leave.  
 
Simple is better 
 

• Make sure that the language is simple, direct, (not too much jargon) and that it talks in “your 
voice.”  

• Try to focus on one to three key messages only – that is all people can retain.  
 
Entertain 
 

• Spend less time discussing what your audience already knows and focus on teaching them 
something new and interesting.  

 
Explain, don’t tell or sell 
 

• Explaining, using examples and analogies, draws people in while selling shuts people out.  
 
Humor 
 

• Humor is a powerful tool, but only if you have funny material and can deliver it with good timing.  
Focus on good storytelling instead and use humor where it comes naturally in a conversation. 

 
Consider length and timing 
 

• People have more energy and a greater ability to hear complex ideas earlier in the day. 
 
Interview Basics  
 
Guiding the Conversation 
 
 Maintain control of your message. 

 The goal in every interview is to deliver your news and messages. 

 Emphasize the points or examples you feel are most relevant. 

 If larger questions about the company are moving away from your field, bring the conversation back 
to what is most important to you. Make it personal. 

 If you are interrupted, graciously acknowledge the interruption but do finish your point. 

 
How to Conduct an Interview 
 

• Avoid getting sidetracked by questions you can’t or don’t want to answer 
• Speak clearly, consistently, and simply 
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• Repeat, Repeat, Repeat 
 
Giving a Good Interview 
 
 Anticipate the questions and know your responses in advance 

 Provide memorable anecdotes—but vary them by media outlet 

 Allow for Ignorance. You will know more about the topic, which is why you’re being interviewed. 

 Seize the Opportunity 

o All questions are opportunities for you to explain the issues involved 

o You are the expert  

o On the Internet, what you say lives forever 

 

Do NOT… 
 
 Do not repeat any hostile assertions   

 Do not rise to the bait 

 Do not respond aggressively to aggressive questions 

 Do not show fear of a question 

 Do not give a “no comment” when you have an alternative 

 
Tactics for Controlling Your Message  
 
Bridging 
 
 “Yes…” (answer), “and in addition to that…” (bridge) 

 “That’s an interesting question. However, let me remind you…” 

 “That’s not my area of expertise, but what I can tell you is…” 

 
Flagging 
 
 “The most important thing to remember is…” 

 “I’ve talked about several things today. I think it boils down to these three things…” 

 
Deflecting Hostile Questions 
 
 “Let me share with you my perspective…” 

 “Not exactly. What I mean to say is…” 

  “Actually, that speaks to a bigger point…” 

 
Before an Interview, Establish the Nature of the Conversation 
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 “Off the record” does not necessarily mean the material will not be used. If you say information is off 
the record, describe how you expect it to be used (For example: for the reporter’s information only; 
to allow the reporter to ask others about it but not to report it in a story.) 

 “On background” can also mean different things to different reporters.  
 You must be clear on the ground rules for each individual reporter. Describe how you expect 
information to be used. (For example: You may use this comment on background attributed to an 
industry expert/specialist but not to me by name; you may not quote me at all but you may use the 
information I provide on background attributed to an industry expert/specialist, but not to me by 
name.)  

 “Not for attribution” can mean the same as “on background.” But a reporter, while not naming you, 
could use a variety of other means to identify you or your role such as, “a person close to the 
company,” or a “company spokesman.” 

 The ‘safest’ basis for a conversation is “Not for quotation, repetition, or attribution.” But know that if 
you speak under these conditions, the reporter will find you far less useful to them and may not 
spend much time speaking with you or may not seek you out later as a source on a related issue. 

 You can also speak off the record and ask them to call you with the quotes they want you to use. 
Don’t have a reporter email quotes, unless you are willing to own those quotes if leaked.  

 It is valuable to build relationships with journalists in order to judge how much you can trust them 
with “off the record” material. 

 
Critical Ground Rules: Terms to Remember 
 
 On the Record: A conversation is always ‘on the record’ unless you state otherwise. 

 Off the Record: The information cannot be used in a story. 

 Background: The information can be used but cannot be attributed to you by name under an agreed-
upon attribution.  

 Rule of thumb: Don’t say anything that you wouldn’t want to see in print or on your television screen, 
regardless of attribution agreements. 

 
On-Camera Interview Guidelines 
 
 If in the studio with the reporter, look at the reporter. 

 If doing an interview remotely and alone in a studio, look into camera lens. If there is a TV screen 
under (or above) the lens, do not look at it or ask that it be turned off. 

 Visualize a person through the lens – your expressions, cadence and tone will be more natural (you 
won’t be “acting”). 

 If interrupted, stop, smile, let reporter/anchor ask question, and then continue. 

 Don’t interrupt. 

 Use the interviewer’s name, but in moderation. 

 If you misspeak, feel free to stop and correct yourself. 

 Speak a little slower than you normally would. 

 Keep your answers short and pithy. 



larrymarkcommunications.com 917.842.6094 

9 
 

Tips for Congressional Outreach  
 
Scheduling meeting with members of Congress and their staff 
 
 Research the bio of the person you are meeting with 

 
 Research their legislative activity 

o Use thomas.gov 
 

 Have specific and actionable requests in mind 
 

 Plan on having 10-15 minutes at most for any meeting 
 

 Oftentimes, members are double or triple booked. Even if a meeting with a member is scheduled for 
10 minutes, it’s not uncommon that they’ll arrive once the meeting has already started, or be pulled 
by staff after only a few minutes 
 

 Take advantage of “mobile offices,” “coffee talks,” and other scheduled but informal venues 
 

 Don’t assume the member or staff knows the issue or has been briefed  
 

 Leave-behinds can be very effective – especially if they’re fact based, include citations and provide 
context 

o The leave behind should also, when appropriate, include the specific ask 
 

 Write a thank-you note, providing your contact info and an offer to have a follow-up conversation 

 
Attending town halls 
 Only attend meetings held by the member from your district 

 
 Be mindful of when your member is in town 

o Follow congressional calendars, especially for August recess 
 

 Not all events are published online 
o Sign-up for official newsletters 

 
 If called upon, be gracious and identify yourself and your affiliation 

 
 Keep talking points concise and actionable 

 
 If not called upon attempt to speak one-on-one with the member or a staffer 

 
 Write a thank-you note, providing your contact info and an offer to have a follow-up conversation 
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Interview Questions for Filming 
 
The following questions pertain to the Department of Labor‘s Fiduciary Rule Proposal. They aim to 
highlight the informed perspective advisors and broker/dealers have on the Proposal, while capturing 
their unique experiences serving American savers.  

General 

 Why did you first get into the industry?  
 

 What do you enjoy most about your job?  
 

 What do you see as your duty to clients? How do you go about performing it? 
 

 Do you agree with the goals of the DOL Proposal? Do you think it succeeds at achieving those goals? 
 

 What do you think should be done to correct the problems with the Proposal? 
 

Detailed 

 How important is trust in the client-advisor relationship? What does this trust depend upon? How 
might it be hurt by the Proposal? 
 

 How diverse is your client base in terms of income, needs and circumstances? Could some of them be 
served by robo-advisers? Could all of them? 
 

 Will it be feasible to offer products like variable annuities under the Proposal? If not, how would this 
hurt investors?  
 

 Who do you think will bear the costs that result from the Proposal? Will certain segments of 
consumers and advisors leave the market altogether? If so, what might be the consequences?  

 
 Can you share a client success story that you are particularly proud of? Would the outcome have 

been possible under the sorts of conditions created by the Proposal? 
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Appendix: Detailed Talking Points 
 
A) Americans will have more difficulty finding the retirement solution that’s right for them. 

 
 It will be difficult for me to recommend investments that can guarantee an income to retirees due to 

the cost structure of these products, even when it’s the right approach for a saver who wants that 
lifetime guarantee, simply because they aren’t “one size fits all, low-cost products.”  

 While not technically eliminating commissions, the Proposal will effectively do so as the requirements 
to comply with the Best Interest Contract Exemption (BICE) will be nearly impossible for firms to 
implement.  

 Eliminating a commission-based structure will lead to reduced product access, with many savers – 
especially those middle class investors who have smaller balance accounts – simply being shut out of 
the investment advice market, shifting to passive investments, low-cost products or robo-advice, 
which are all system or product-driven solutions instead of solutions based on true client need. 

 While it may seem like a reasonable alternative that middle class savers use a so-called “Robo-
Advisor” or that they engage in self-directed alternatives, neither of these solutions provide guidance 
at times when it is needed most, in major life events like divorce, death, market downturns, sending 
children or grandchildren to college or buying a home.  

o I had a client in [city/state] who was considering a career change after 10 years with the 
same employer…  

B) Americans may shoulder the cost burden of implementation and end up paying more for the advice 
they need. 
 

 I believe retirees should be able to choose how they engage and pay for financial advice in order to 
best meet their individual needs; however, the Proposal will take choice and control over fees away 
from consumers. Many will resent having a fee taken out of their investments for advice.  

 In some situations, the cost to the consumer of “un-conflicted” advice will likely be higher than a 
commission-based model. As an example, take two savers who invest $25,000 in the same mutual 
fund in an IRA for the same period of time. Assuming no account growth and that neither advisory 
fees or commissions are deducted from the balance, for “buy and hold” savers, the long-term costs of 
a level fee arrangement can actually be more expensive than a commission-based fee in the long run, 
and that gap widens as the account appreciates in value.  

 Fee and commission disclosure requirements in the Proposal appear illogical to the point where I 
cannot provide my services to investors or small businesses. These requirements include: 

o Demanding that I calculate direct and indirect fees in such a timeframe ignores how complex 
and variable such computations would be, given revenue-sharing models and other 
compensation models.  

 One of our most popular funds, which provides a lifetime of guaranteed income. It 
provides one of my clients in [name] in city/state] with $3,000 a month. However, it 
is structured in such a way that it is impossible to obtain all the fee disclosures I 
need to meet the proposed rule’s requirements. I’m not sure if I can take the risk of 
proposing the same fund to a new client who may wish to have the peace of mind, 
as in [name]. 

C) There will be a breakdown of the advisor-client relationship. 
 

 The Best Interest Contract challenges the existing trusted relationships I have with my current clients, 
and would require that accounts be reestablished on new contractual terms if the client wants to 
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continue to receive advice on the investments they already hold, creating unnecessary barriers in 
already trusted relationships. 

 I am concerned that this will mean that, as an industry, we are not able to effectively service existing 
clients. For example, clients who have long-standing brokerage account IRA relationships with my 
firm would not be able to receive advice from us at the outset of this rule unless the client moves 
their account to a level fee arrangement within an advisory account compliant with the Proposal, or 
signs a “Best Interest Contract.” 

 Compliance with the Best Interest Contract will also yield contracts that are lengthy, technical and 
overly complex, which result in savers being overwhelmed by the volume and technical language.  

 The DOL Proposal only applies to tax qualified assets, leading to increased confusion around the 
different standards of care owed by advisors like me depending on the nature of the investment.  

o This could lead to financial advice that might be appropriate for a portion of a retiree’s 
assets but when looked at holistically, is wholly inadequate and runs counter to the DOL’s 
intention of enabling a secure retirement for many Americans.  

o I believe a “best interest” standard should take into account the household needs of a client, 
not just certain products or a portion of savings. The standard should recognize that each 
client is unique and that their non-qualified and qualified assets deserve a best interest 
standard of care.  

D) The Proposal carries significant litigation risk and compliance challenges for advisors like me, which 
will ultimately harm savers, as it presents barriers to recommending the right approach for my 
clients. 
 

 The DOL Proposal overlays yet another regulatory framework that will only add to the complexity, 
uncertainty and expense of compliance for advisors like me.  

o The retail investing marketplace is already highly regulated by both the SEC and FINRA. 

o Core aspects of the Proposal do not provide objective standards by which distribution firms 
can build and maintain compliance programs, exposing me to significantly greater 
operational and litigation risk.  

 Compliance with BICE is complex, burdensome, costly and significantly subjective in application.  

o Litigation risk associated with the subjective standards of BICE increases significantly and will 
impede my ability to educate my clients on the holistic solutions available to them.  

o For example, the Proposal considers a verbal recommendation in the same regard as a 
written recommendation. Under current FINRA regulation, a recommendation that results in 
a transaction at a firm must be supervised. However, under the Proposal the fiduciary or 
“Best Interest” standard would be triggered even if I made a recommendation and the client 
executed the transaction with another firm, if I make any form of compensation from the 
client’s retirement savings.  

 The risk associated with BICE will also affect those most in need of advice, such as individuals with 
diminished capacity.  

o Take for example, I have a client in [city/state] who has an IRA and requests to liquidate an 
investment (having every right to do so as the account owner), yet I believe [he/she] may 
have diminished capacity and the transaction may not be in their best interest. This calls into 
question my fiduciary obligation to [him/her]; by the rule I need to execute [his/her] 
instructions, but I may not be acting in their best interest.  

E) Worst of all, the Proposal specifically targets the very groups that benefit most from tailored 
retirement advice.  
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 The Proposal provides many exemptions, such as retirement plan accounts for large businesses, but 

not for those groups that need it most: small businesses and middle-class individuals. 

o The Proposal all but precludes the most valuable conversations I could be having, such as 
initial planning ideas with savers, the benefits of my services with small businesses or the 
dangers of IRA cashouts with someone considering a job change. 

o As an [advisor/broker/dealer], I have seen more and more savers change their jobs more and 
more often…  

 Retirement is complicated and many people are uncomfortable tackling it alone. 58 percent of 
households with less than $100,000 in investable assets solicit professional financial advice. 

 Just 29 percent of individuals hold 401(k) plans exclusively, while the rest hold them in combination 
with one or more IRAs. That’s two-thirds of the retiring public who need to make individual decisions 
about their retirement.  

 Advised individuals between the ages of 35-54 and making less than $100,000 per year has 51 
percent more assets than similarly non-advised investors.  

 Advised individuals also tend to follow accepted principles of sound investing more than non-advised 
investors. Specifically, they own more diversified investment portfolios, stay invested in the market 
by holding less cash and cash equivalents, take fewer premature cash distributions, and re-balance 
their portfolios with greater frequency to stay in line with their investment objectives and risk 
tolerance. 
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